STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
JUAN RANMON LEAL,
Petitioner,
VS. Case No. 02-3763

DEPARTMENT OF | NSURANCE,

Respondent .
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RECOMVENDED ORDER

Pursuant to notice, a formal hearing was held in this
case by video tel econference on Decenber 6, 2002, with the
Petitioner appearing fromMam , Florida, before J. D.

Parrish, a designated Adm nistrative Law Judge of the Division
of Adm ni strative Hearings.

APPEARANCES

For Petitioner: Eugene J. LaNeve, Esquire
Law O fices of Ainslee R Ferdie
717 Ponce de Leon Boul evard, Suite 215
Coral Gables, Florida 33134

For Respondent: Ladasi ah Jackson, Esquire
Fl ori da Department of | nsurance
Di vi sion of Legal Services
612 Larson Buil ding
200 East Gai nes Street
Tal | ahassee, Florida 32399-0333

STATEMENT OF THE | SSUE

Whet her the Petitioner, Juan Ranpn Leal, is entitled to

be licensed as resident | egal expense sales representative.



PRELI M NARY STATEMENT

On June 27, 2002, the Respondent, Departnent of I|nsurance
(Respondent or Departnment), issued a notice to the Petitioner
that his application for licensure as a resident |egal expense
sal es representative was being deni ed based upon his crin nal
hi story. The Petitioner tinmely challenged that denial and
filed an election of rights that sought an adm nistrative
review of the Departnent's decision. The matter was then
forwarded to the Division of Adm nistrative Hearings for
formal proceedi ngs on Septenber 25, 2002.

At the hearing conducted on Decenber 6, 2002, the
Petitioner testified in his own behalf and presented
addi tional testinmony from Nicol o Bonanno. The Petitioner's
Exhibits 1-7 were adm tted by stipulation of the parties. The
Respondent offered testinmony from Detective Ivan Cabrera and
Hazel Mohammed. The Respondent's Exhibits 1-8 were al so
recei ved by stipul ation.

The Transcript of the proceeding was filed with the
Di vi si on of Adm nistrative Hearings on Decenber 16, 2002.

Both parties tinmely filed Proposed Recommended Orders that
have been fully considered in the preparation of this order.

FI NDI NGS OF FACT

1. At all tinmes material to the allegations of this

case, the Respondent is the state agency charged with the



responsibility of regulating persons seeking |icenses to
beconme resident | egal expense sales representatives. As such
t he Respondent appropriately received and considered the
application for licensure submtted by the Petitioner on or
about April 3, 2002.

2. On June 27, 2002, the Respondent issued its decision
regarding the Petitioner's application for licensure. Such
deci sion denied Petitioner's request based upon his crim nal
hi story and the short anount of tine that had el apsed between
the alleged crimnal activity and the application for
i censure.

3. On July 6, 2000, when he was 20 years of age, the
Petitioner was arrested for possession of a controlled
substance, unauthorized possession of a driver's |license, and
carrying a conceal ed weapon.

4. As to the controlled substance charge, at the tine of
the arrest, the Petitioner was delivering to an individual,
who was a confidential informant for the police, 400 tablets
of a drug commonly known as ecstasy. The Petitioner knew that
t he package contained an illegal substance and that he was
conmmtting an illegal act.

5. As to the charge of possessing an unauthori zed
driver's license, the Petitioner held fake identification so

t hat when carded at dance clubs he could enter with his ol der



girlfriend. There is no evidence that the fake |icense was
used for any other purpose.

6. As to the charge of possession of a conceal ed weapon,
the Petitioner was arrested and his vehicle was thoroughly
searched. The "conceal ed weapon” was a hunting knife under
the seat or in the crack of the seats. The knife was not
presented in the course of any of the activities cited by the
police.

7. In fact, the arresting officer described the
Petitioner as "sincerely renorseful™ and "cooperative."”
Subsequent to his arrest the Petitioner attenpted to assi st
the police but proved unsuccessful.

8. On May 10, 2001, the Petitioner pled nolo contendere

to the possession charges. As he had no prior crimnal
record, adjudication of guilt was wi thheld and he was pl aced
on probation.

9. The Petitioner successfully conpleted al
requi renments of his probation. Thereafter, on March 14, 2002,
t he probation was term nated.

10. On April 3, 2002, within the nonth of his probation
bei ng conpl eted, Petitioner applied for the license at issue
in this proceeding.

11. Because the Departnent denied the |icense, the

Petitioner sought the instant adm nistrative review of the



deni al and sought relief fromthe crimnal court having
jurisdiction over his probation and record.

12. To that end, Petitioner obtained an Order to Seal
his crimnal records. This order was entered on August 15,
2002. Had the Petitioner waited until after that date to
apply for licensure, the pertinent crimnal records would have
been under seal and therefore unavailable for review

13. It is the Departnent's position that the Petitioner
| acks fitness and trustworthiness to hold the |icense based
upon the nature of the crimnal activity and the recentness in
time to the application for licensure.

14. The Petitioner's enployer, Ni colo Bonanno, testified
that the Petitioner is a trustworthy enpl oyee, that he has had
busi ness dealings with the Petitioner for approximtely 3
years, and that he has no hesitation in supporting his
licensure. M. Bonanno is hinself a licensee through the
Depart nent.

15. The arresting officer expressed conplinentary
statenments regarding the Petitioner including his deneanor
during and subsequent to the arrest.

CONCLUSI ONS OF LAW

16. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of

t hese proceedings. Section 120.57, Florida Statutes.



17. As the proponent of the affirmative of the issue,
the Petitioner, as applicant for licensure, bears the burden
of proof in this cause to establish he is entitled to the

i cense sought. See Balino v. Departnent of Health and

Rehabilitative Services, 348 So. 2d 349 (Fla. 1st DCA 1977);

Fl ori da Departnent of Transportation v. J.WC. Co., 396 So. 2d

778, 788 (Fla. 1st DCA 1981); MDonald v. Departnment of

Pr of essi onal Regul ati on, Board of Pilot Conm ssioners, 582 So.

2d 660, 670 (Fla. 1st DCA 1991).

18. Section 642.041, Florida Statutes, outlines the
circunmst ances wherein the Department, by statute, nust deny a
license. The provisions, known in this record as the
"mandat ory" sections, provide, in pertinent part that the
foll owing constitutes grounds for conpul sory refusal to
i cense any sal es representative:

Havi ng been found guilty of, or having pled
guilty or nolo contendere to, a felony or a
crime punishable by inprisonment of 1 year
or nmore under the |law of the United States
of America or any state thereof or under

the | aw of any country, whether or not
j udgnment of conviction has been entered.

19. In contrast, Section 642.043, Florida Statutes,
outlines the "discretionary" provisions.

20. It is the Departnent's | egal position that the
mandat ory provi sions requiring denial of the |icense are

applicable to this case. Mreover, the Departnent nmaintains



that the Petitioner lacks fitness and trustworthiness to
engage in the business of |egal expense insurance.

21. As to the Departnment's contentions, it is undisputed
that the Petitioner was charged with possession of the
controll ed substance. He admitted the possession, admtted
that he knew it was illegal, and admtted that he was
delivering the package for and presumably to a friend. The
Petitioner expressed sincere renorse for the conduct that even
the arresting officer deened credible. There is no evidence
that the Petitioner was an experienced drug dealer or that
this was anything nore than an isol ated incident of very poor
judgnment. Moreover, his enployer who has known the Petitioner
for approximately 3 years clains that the Petitioner is
trustworthy.

22. Additionally, the Petitioner tinely and successfully
conpleted all conditions of his probation. The circuit court
then granted the Petitioner's request to seal to the crimnal
record. The Petitioner was not adjudicated guilty of any
crimnal offense; and based upon the circunstances of this
case, the Petitioner did not denonstrate behavior constituting
noral turpitude.

23. As such, it is concluded that the Petitioner has net

hi s burden of proof and is entitled to the license sought.



RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons
of Law, it is RECOMVENDED t hat the Departnent of |nsurance
enter a final order granting the license sought by the
Petitioner.

DONE AND ENTERED this 23rd day of January, 2003, in

Tal | ahassee, Leon County, Florida.

J. D. PARRI SH

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl. us

Filed with the Clerk of the

Di vi sion of Adm nistrative Hearings
this 23rd day of January, 2003

COPI ES FURNI SHED

Honor abl e Tom Gal | agher

Chi ef Financial Officer

Depart nent of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Mar k Casteel, General Counse
Depart nent of Financial Services
The Capitol, Plaza Level 11
Tal | ahassee, Florida 32399-0300

Eugene J. LaNeve, Esquire
717 Ponce de Leon Boul evard
Suite 215

Coral Gables, Florida 33134



Ladasi ah Jackson, Esquire

Depart nent of Financial Services
200 East Gaines Street

Tal | ahassee, Florida 32399-0333

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any
exceptions to this Recommended Order should be filed with the
agency that will issue the Final Order in this case.



